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FINAL COMPENSATION ORDER 

 
 

 This cause was heard before the undersigned Judge of Compensation Claims at Sarasota, Manatee 

County, Florida on September 6, 2012 upon the petition for benefits filed on November 14, 2011 1.  

Mediation occurred on March 27, 2012, and the parties’ Uniform Statewide Pretrial Stipulation was filed 

on April 3, 2012.  Rosemary B. Eure, Esquire was present on behalf of the claimant.  Anne K. Dinan, 

Esquire was present on behalf of the employer/carrier (E/C). 

OVERVIEW 

 Claimant Falicia Oostra, 38 years old, was a seasonal farm laborer for Eubanks Produce on May 

28, 2010 when she injured her right knee in a compensable accident.  She underwent surgery, later 

followed by manipulation under anesthesia, and was placed at maximum medical improvement (MMI) on 

August 25, 2011 with 18 percent permanent impairment.  She has not worked since the accident and seeks 

permanent total disability (PTD) benefits, which E/C denies on various grounds.  For the reasons set forth 

below, I am finding in favor of claimant. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
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1 A more detailed list of the parties’ pretrial stipulations, claims and defenses, and my evidence log can be found at 
appendices 1, 2, and 3 at the end of this order. 
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 I have considered the candor and demeanor of the witnesses who testified before me, and I have 

resolved all conflict in the testimony and evidence.  Upon review of the evidence and applicable law, I 

make the following findings of fact and conclusions of law: 

 1. I have jurisdiction over the subject matter and parties, and venue is proper in Sarasota, 

Manatee County, Florida.  

 2. Any and all issues raised by way of the petition or petitions for benefits which are the 

subject matter of the final hearing, but which issues were not tried at the hearing are presumed resolved, 

or in the alternative, deemed abandoned by the claimant and therefore are denied.  See, Betancourt v. 

Sears Roebuck & Co., 693 So.2d 253 (Fla. 1st DCA 1997).  

 3. Claimant testified twice by deposition and live at final hearing.  She attended school to 

the ninth grade but in learning disabled classes.  She was unable to obtain a G.E.D. and does not know 

how to use a computer.  Her past work history includes small assembly, cleaning apartments, picking and 

sorting tomatoes, and painting fences.  She had a driver’s license from Indiana but said she had not 

obtained a Florida license because she can’t read or write that well.  At the time of her first deposition 

claimant had not looked for work since her accident. 

 4. At her second deposition claimant testified she had applied for Social Security Disability 

(SSD) benefits and had been sent to a doctor but did not have a decision.  Claimant testified she has 

looked for work but there are no jobs out there, and nobody wants to hire people with work injuries.  She 

said she looked at factories and Wal-Mart but did not get any calls back.  She was using a brace 

prescribed by Dr. Lamar for her knee.  Claimant testified her knee swells after she is on it about an hour 

and the only thing that helps is to keep it propped up.  She also has pain every day, made worse by 

standing and walking.  She had not applied to the state of Florida for retraining.  Claimant said her aunt 

helps her with all her paperwork because she can only read and write a little. 

 5. At final hearing claimant testified that she has continuing pain and problems with her 



OJCC Case #10-025304DBB 
Page 3 of 12 
 

knee.  She can’t run or swim, can only walk a little, and can’t kneel.  She said it feels like her knee is 

pulling apart when she walks and sometimes it feels like her leg goes out when she doesn’t have her brace 

on.  She testified that she takes several medications that don’t really help, and her pain is mostly at a level 

of eight on a ten scale.  Her pain is worse if she tries to sweep, cook, or do dishes.  She finds it hard to 

concentrate when she is in pain.   

 6. Claimant said she has looked for work and needs help filling out applications.  She has 

looked at factories and Beall’s.  She was told they were no longer using greeters at Wal-Mart.  She said 

she can’t run a register or deal with money because she was always in slow classes in school and can’t 

read (other than small words) or write or add and subtract.  She was recently able to obtain a Florida 

driver’s license just by showing her former license.  She said she would go back to work if she could find 

something. 

 7. Claimant began treating with orthopedic surgeon Dr. Daniel Lamar in 2010.  He testified 

that she suffered complete disruptions to both her ACL and MCL along with torn lateral meniscus in her 

work accident.  Dr. Lamar performed surgery on August 2, 2010 consisting of reconstruction of both 

ligaments and a partial lateral menisectomy or removal of the part of the meniscus that was torn.  Dr. 

Lamar testified this was a substantial injury and a substantial surgery to recover from, and claimant 

developed some arthrofibrosis or post-operative stiffness that brought her back to the OR (on October 11, 

2010) to manipulate and break up some of the adhesions.  He put her in a brace, and she underwent 

physical therapy after both procedures.  Dr. Lamar felt that claimant’s flexibility and strength improved 

and the reconstruction felt tight and not loose or unstable.  He last saw claimant on January 11, 2012. 

 8. Dr. Lamar placed claimant at MMI on August 25, 2011 and assigned 18 percent 

impairment.  Prior to MMI Dr. Lamar placed claimant on restrictions of no squatting, crawling, or 

kneeling and no lifting greater than 20 pounds.  He said he did not specifically assign restrictions at MMI 

but leaned on a functional capacity evaluation (FCE) to determine her capabilities.  On September 22, 
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2011 claimant was restricted from lifting greater than 20 pounds, from kneeling, squatting and crawling, 

and from standing greater than one hour at a time, and Dr. Lamar testified these restrictions are 

permanent.  He said she could return to work within those restrictions, which he felt were greater than 

sedentary.  Dr. Lamar did not have any evidence that claimant was malingering although he was surprised 

at how much difficulty claimant has had.  He referred her to pain management. 

 9. Dr. Lamar completed treating/examining source statement of physical capability for 

claimant on January 11, 2012.  In it he indicated she’s not to lift more than 20 pounds; standing is 

affected by the injury; sitting is not affected; pushing and pulling are affected because of residual strength 

deficit; environmental restrictions are heights and moving machinery; and that possibly two to three days 

a month claimant would be unable to work because of potential flare-ups to her knee.  On inquiry he 

indicated claimant could walk short distances intermittently on the magnitude of a block routinely 

throughout the day with periods of rest between. 

 10. Claimant began treating with neurologist and interventional pain specialist Dr. Gennady 

Gekht on September 19, 2011.  Dr. Gekht provided a combination of medications for nerve pain, a topical 

cream, and a TENS unit for electrical stipulation.  He said everything provided some assistance for 

claimant but not complete assistance.  He also eventually provided narcotic analgesics to claimant and 

testified she had at least moderate relief with Butrans.  Dr. Gekht deferred to Dr. Lamar for claimant’s 

restrictions.  Dr. Gekht testified that claimant continued to have persistent right knee pain.  She also had 

foot pain, for which she was seen by Dr. O’Neill, and back pain. 

 11. Dr. Gekht last saw claimant on June 21, 2012 when overall she was feeling better due to 

use of a cane.  Butrans was not perfect but was working for her and she still complained of knee pain but 

also back pain.  Dr. Gekht also continued prescribing Cymbalta, Lidoderm patch, and Voltaren gel for 

claimant.  He said claimant was at MMI when first seen and his treatment was palliative.  He felt the 

nature and description of claimant’s pain suggests there is a neuropathic component or a component of 
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nerve damage. 

 12. Claimant’s vocational expert Dr. David Patten met with claimant on June 6, 2012.  She 

reported that her pain is usually an eight to nine on a scale of ten, and was ten on that day.  She reported 

that her foot swells and she can’t wear shoes; she has headache and drowsiness from her medication; and 

she lies down fifty percent of the time.  She indicated she can sit for five minutes, stand for three minutes, 

walk for ten minutes, and drive for ten minutes.  She can lift ten pounds with one hand as she uses a cane 

for balance.  Claimant’s past work ranged from light to heavy unskilled.  Claimant was in a learning 

disabled class and can copy writing but cannot write. 

 13. Dr. Patten performed testing on claimant and determined she has word recognition at the 

1.1 grade level; that she could not do a practice sentence; that she was at the 2.2 grade level in arithmetic; 

and that her IQ is 61 within a range of 56-72, which is very low.  He testified that claimant cannot do 

formal training because she has no academic skills, and that she has no transferable skills.  He said she 

would not be able to look for work without significant assistance, and that most employees want an 

applicant to have a high school diploma.  He indicated that there are not that many unskilled sedentary 

jobs available other than some in assembly and packaging.  He noted that pain affects focus and 

concentration and that production jobs require focus and concentration.  He testified that employers test 

for drugs and applicants taking narcotics may not be hired. 

 14. Dr. Patten reviewed Dr. Lamar’s restrictions for claimant and testified that research 

indicates employers are not willing to allow employees to have two to three sick days off per month.  He 

said the norm is six sick days per year, and an employer is more critical of new employees, particularly 

during probationary periods.  Dr. Patten testified that Dr. Lamar’s restrictions place claimant in a light 

category from an exertional standpoint, but her non-exertional limitations affect her ability to work 

because some jobs require stooping and moving machinery.  He felt that due to her pain she could not 

work either sedentary or light; it was his opinion that claimant is not employable.  He deemed the main 
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factor to her unemployability was the potential to miss two to three days per month and restrictions 

against squatting, kneeling, stooping, etc.   He noted she was essentially illiterate, and that her standing on 

an occasional basis would put her at sedentary. 

 15. Dr. Patten testified that many of the jobs suggested by Robynanne Cash-Howard in her 

report require skills that claimant does not have and cannot acquire, including computer and writing.  He 

also noted her pain and lack of concentration would limit her ability to be competitive in production work, 

and that any driving work requires sitting for long periods and no narcotic usage.  Some of the jobs would 

not be doable while using a cane.  He noted that many of the jobs were above the 1 to 2 SVP level in the 

unskilled category, and that some of the jobs do not exist today.  It was his opinion that claimant is 

unemployable because all of her past work is unskilled and her restrictions prohibit that past work; she 

has no transferable skills; she is illiterate from a functional and educational standpoint; and she has 

restrictions that preclude the jobs she is qualified for, with her potential of missing two to three days per 

month eliminating all jobs. 

 16. Robynanne Cash-Howard performed a reemployment assessment of claimant on E/C’s 

behalf and met with claimant on May 30, 2012.  Ms. Cash-Howard agreed based on claimant’s academic 

attainment and functioning she is not a candidate for formal retraining services, although she may be a 

candidate for on the job training.  She concluded that claimant could return to entry level rote type 

positions; that she has few but some transferable skills; and that she could do 1-2-3 step jobs with simple 

instructions. She testified that by definition unskilled means no transferable skills, and that unskilled jobs 

have an SVP of 1 to 2.  She said an SVP of 3 indicates simpler type jobs without multiple steps.  It was 

her opinion that claimant’s restrictions when she prepared her report would allow the full range of 

sedentary and some light jobs, but now some of those are eroded, and that claimant’s education further 

erodes available jobs. 

 17. Ms. Cash-Howard testified that she included a list of potential jobs in her report from the 
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Dictionary of Occupational Titles (DOT) by using the system that both the state of Florida and the Social 

Security Administration use to match jobs with her transferable skills analysis of claimant.  Based on the 

results of Dr. Patten’s testing, she would take the receptionist, phone operator, and any jobs requiring 

more reading and writing (clerical and kindred) off of the list, but some jobs would remain.  It was her 

opinion that claimant was employable and that her success would be augmented with a person assisting 

her.  She agreed claimant’s restrictions preclude her prior jobs.  She agreed it was not appropriate to list 

any jobs above SVP 3 for claimant, except the sorter job, which she explained is at Goodwill and is not an 

SVP of 5 as performed in this area because the job consists of deciding whether clothes go into a rag bag 

or resale bag.  Ms. Cash-Howard agreed that pain, taking narcotics, and having to miss two to three days 

per month would eliminate all jobs.  She did not know of any employers who would allow an employee to 

miss two to three days a month. 

 18. Bill England was hired by E/C to provide reemployment services to claimant.  Claimant 

objected to his testimony because he was not listed as a witness on the pretrial stipulation or otherwise 

until recently.  However, Mr. England did earlier call the claimant’s attorney’s office to arrange for a 

meeting with claimant, which was not permitted.  Claimant’s counsel indicated that she requested that Mr. 

England forward any job leads to her to be shared with claimant, but no leads were ever received.  

Claimant was offered a continuance to depose Mr. England or otherwise prepare for his testimony but 

declined and has not otherwise demonstrated prejudice; therefore the objection was overruled. 

 19. Mr. England testified that he was not successful in his attempts to make direct contact 

with claimant.  He reviewed her medical records and performed a labor market survey.  He identified jobs 

but they were not forwarded to claimant’s attorney.  He located sedentary jobs within claimant’s capacity 

taking into account her reading difficulty.  In July he found eight openings consisting of two assembler 

trainees, delivery, canning production, scanner trainee, and two movie ticket takers.  In his second effort 

he also located a food demonstrator position that had more standing than a sedentary position but the 
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person could alternate sitting and standing.  There were fewer sedentary jobs when he searched in August 

but he noted that fewer jobs are advertised lately as there are more applicants. 

 20. Mr. England also looked at the Florida quarterly report for the area within 50 miles of 

claimant’s residence and found that numerous positions exist in the assembly, polish/grinding, 

cutting/punching, product demonstration, inspection and sorting categories, and said that these categories 

generally do not require language skills and provide on the job training.  He explained that these are not 

job openings but rather are indicators of a job market.  Mr. England agreed that it is difficult for a person 

with restrictions who is using narcotics and can’t read and write to get hired.  If you assume that claimant 

is functionally illiterate it would eliminate two positions he located.  He agreed that taking narcotics 

would reduce claimant’s access to employment and that it would have a negative impact for her to miss 

one to three days a month. 

 21. Under the statute in effect for claimant’s date of accident, if she is not presumptively 

PTD based on a listed injury (and neither party herein contends she is presumptively PTD), claimant must 

establish that she is not able to engage in at least sedentary employment within a 50-mile radius of her 

residence due to her physical limitations.  To prove entitlement to PTD benefits, she must present 

evidence of (1) permanent medical incapacity to engage in at least sedentary employment, within a 50-

mile radius of her residence due to physical limitation; (2) permanent work-related physical restrictions 

coupled with an exhaustive but unsuccessful job search; or (3) permanent work-related physical 

restrictions that, while not alone totally disabling, preclude claimant from engaging in at least sedentary 

employment when combined with vocational factors.  See, Blake v. Merck & Co., Inc., 43 So.3d 882 (Fla. 

1st DCA 2010).  

 22. In this case claimant has not demonstrated permanent medical incapacity to engage in at 

least sedentary employment due to her physical limitation because the doctors agree she can work within 

her restrictions.  She has not conducted an exhaustive job search.  I do not condone claimant’s counsel’s 
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refusal to allow claimant to meet with Mr. England so that he could provide assistance, but counsel did 

offer to accept the job leads and provide them to claimant yet they were not given to her.  Additionally, 

while E/C hired Mr. England to provide reemployment services, there was no reason given why this was 

not done until shortly before trial, when claimant reached MMI a year previously and her PTD claim was 

filed nearly ten months ago.  Thus this assistance seems more in the nature of obtaining expert testimony 

for trial than a bona fide effort to obtain employment for claimant. 

 23. Applying the third method of proof of PTD to the facts herein, claimant does have 

permanent work-related physical restrictions.  The restrictions are not totally disabling, but they do 

preclude claimant from performing the work she has performed in the past, which is the only work 

claimant is trained to perform.  I find that when combined with vocational factors, these permanent work-

related physical restrictions preclude claimant from engaging in at least sedentary employment.  The 

vocational factors are claimant’s functional illiteracy, low IQ, lack of a high school education or G.E.D., 

inability to undergo formal retraining, and lack of transferable skills.  Claimant’s pain, lack of 

concentration, narcotic use, and potential of missing two to three days of work per month also factor into 

this decision.  Claimant’s short past work history indicates she is not particularly diligent and/or had 

difficulty maintaining employment.  In reaching this conclusion I accepted the opinions of Dr. Patten over 

those of Ms. Cash-Howard and Mr. England where they differ; Dr. Patten’s opinions were more 

persuasive and more consistent with logic, reason, and the remaining evidence.   

 24. Based on the above, E/C should pay claimant PTD and PTD supplemental benefits from 

August 25, 2011 and forward as requested, along with penalties and interest for any untimely payments, 

and credit for impairment benefits paid, the exact amounts to be handled administratively.   

 25. Counsel for claimant is entitled to an attorney’s fee and taxable costs at E/C expense 

pursuant to section 440.34(3)(b), Fla. Stat. (2009) and jurisdiction should be retained to address the 

amount. 



 WHEREFORE, based upon the forgoing, it is ORDERED AND ADJUDGED: 

 A. E/C shall pay claimant PTD and PTD supplemental benefits from August 25, 2011 and 

forward as requested, along with penalties and interest for any untimely payments, and credit for 

impairment benefits paid, the exact amounts to be handled administratively.   

 B. E/C shall pay claimant’s counsel an attorney’s fee and taxable costs related to the benefits 

secured and jurisdiction is retained to address the amount. 

DONE AND EMAILED this 14th day of September, 2012, in Sarasota, Manatee County, Florida. 
 

S         
Diane B. Beck 
Judge of Compensation Claims 
Division of Administrative Hearings 
Office of the Judges of Compensation Claims 
Sarasota District Office 
6497 Parkland Drive, Suite M 
Sarasota, Florida  34243-4097 
(941)753-0900 
www.jcc.state.fl.us 
 

Rosemary B. Eure, Esquire 
Lancaster & Eure, P.A. 
P.O. Drawer 4257 
Sarasota, Florida  34230 
reure@lancasterlawyers.com,karenT@lancasterlawyers.com 
 
Anne K. Dinan, Esquire 
Law Offices of Jack D. Evans 
5401 W Kennedy Blvd Ste 800 
Tampa, Florida  33609 
ADINAN@travelers.com,cgernert@travelers.com 

 

Appendix 1: The Parties’ Pretrial Stipulations 

 Contained within the parties’ written pretrial stipulations and/or orally on the record at the final 

hearing, the parties entered into the following stipulations which I accepted and adopted as findings of 

fact: 

 a. The date of accident is May 28, 2010 and Sarasota, Manatee County, Florida is the proper 
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venue. 

 b. There was an employer/employee relationship on the date of accident, and employer had 

workers’ compensation insurance coverage in effect. 

 c. E/C accepted claimant’s accident and right knee injury as compensable. 

 d. The claimant gave timely notice of the accident and the parties received timely notice of 

the final hearing. 

 e. I have jurisdiction over the parties and subject matter of this claim. 

 f. Claimant’s average weekly wage and compensation rate are $363.29/$242.21. 

 g. Dr. Lamar placed claimant at MMI on August 25, 2011 with 18 percent impairment. 

 h. E/C is entitled to an offset for impairment benefits paid if claimant is awarded PTD. 

Appendix 2: Claims and Defenses 

 Claimant seeks: PTD from August 25, 2011 and forward; and penalties, interest, costs, and 

attorney’s fees. 

 The E/C defends on the basis that: claimant is not PTD; work is available for claimant within 

restrictions within 50 miles; no medical evidence to support PTD; no good faith unsuccessful job search; 

and penalties, interest, costs, and attorney’s fees not due-denied. 

Appendix 3: Evidence and Witness Log 

 Exhibit 1: Uniform Statewide Pretrial Stipulation as amended at the beginning of the final 

hearing. 

 Exhibit 2: Deposition of Falicia Oostra taken on February 11, 2011. 

 Exhibit 3: Deposition of Falicia Oostra taken on February 8, 2012. 

 Exhibit 4: Deposition of Dr. Daniel Lamar taken on August 2, 2012. 

 Exhibit 5: Deposition of Dr. Gennady Gekht taken on July 9, 2012. 

 Exhibit 6: Report by Robynanne Cash-Howard. 
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 Claimant offered the medical report of Dr. Raymon Priewe dated August 31, 2012 but it was not 

received over E/C’s timeliness and hearsay objections, but was designated as Claimant Proffer A. 

 I took judicial notice of the appropriate pleadings in the court computer file. 

 Falicia Oostra, Dr. David Patten, Robynanne Cash-Howard, and Bill England appeared and 

testified at the hearing.  Claimant’s aunt Otie Carol Farnsley attended the hearing but did not testify.  

Counsel for the parties presented oral argument and submitted written Trial Memoranda. 
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